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Abstract 

Background: In May 2013 a new Assisted Dying Bill was tabled in the House of Lords and is currently scheduled 
for a second reading in May 2014. The Bill was informed by the report of the Commission on Assisted Dying which 
itself was informed by evidence presented by invited experts. 

This study aims to explore how the experts presenting evidence to the Commission on Assisted Dying 
conceptualised mental capacity for patients requesting assisted suicide and examine these concepts particularly in 
relation to the principles of the Mental Capacity Act 2005. 

Methods: This study was a secondary qualitative analysis of 36 transcripts of oral evidence and 12 pieces of written 
evidence submitted by invited experts to the Commission on Assisted Dying using a framework approach. 

Results: There was agreement on the importance of mental capacity as a central safeguard in proposed assisted 
dying legislation. Concepts of mental capacity, however, were inconsistent. There was a tendency towards a 
conceptual and clinical shift toward a presumption of incapacity. This appeared to be based on the belief that 
assisted suicide should only be open to those with a high degree of mental capacity to make the decision. 
The 'boundaries' around the definition of mental capacity appeared to be on a continuum between a circumscribed 
legal 'cognitive' definition of capacity (in which most applicants would be found to have capacity unless significantly 
cognitively impaired) and a more inclusive definition which would take into account wider concepts such as 
autonomy, rationality, voluntariness and decision specific factors such as motivation for decision making. 

Conclusion: Ideas presented to the Commission on Assisted Dying about mental capacity as it relates to assisted 
suicide were inconsistent and in a number of cases at variance with the principles of the Mental Capacity Act 2005. 
Further work needs to be done to establish a consensus as to what constitutes capacity for this decision and whether 
current legal frameworks are able to support clinicians in determining capacity for this group. 
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Background 

Assisting suicide remains illegal in England and Wales 
following three unsuccessful attempts to pass Bills to le- 
galise the practice in 2003 [1], 2004 [2] and 2005 [3]. 
In 2012 a new draft Bill 'Safeguarding Choice: A Draft 
Assisted Dying Bill for Consultation' [4] was published, 
and in May 2013 a new Assisted Dying Bill to 'Enable 
competent adults who are terminally ill to be provided at 
their request with specified assistance to end their own life; 
and for connected purposes' was tabled in the House of 
Lords by Lord Falconer [5]. The Bill is currently scheduled 
for a second reading in the House of Lords in May 2014. 
Mental capacity is once again proposed as a key safeguard 
and the Bill stipulates that the Secretary of State may issue 
one or more codes of practice in connection with 'asses- 
sing whether someone has the capacity to make such a de- 
cision' and 'recognising and taking account of the effects of 
depression or other psychological disorders that may im- 
pair a person's decision-making'. Mental capacity is con- 
strued in the Bill in accordance with the Mental Capacity 
Act 2005 [6]. 

Prior to the drafting of the new Bill, the "Commission 
on Assisted Dying", hosted by DEMOS (a think tank fo- 
cussed on power and politics) [7], funded by author Sir 
Terry Pratchett and businessman Bernard Lewis (both pro- 
ponents of assisted dying) and chaired by Lord Falconer 
was convened in September 2010. Its stated aims were to 
consider whether the current legal and policy approach 
to assisted dying in England and Wales was 'fit for 
purpose' and to 'explore the question of what a framework 
for assisted dying might look like, if such a system were to 
be implemented in the UK, and what approach to assisted 
dying might be most acceptable to health and social care 
professionals and to the general public' [8]. After gathering 
evidence, the Commission published its findings in early 
2012 entitled 'The current legal status of assisted sui- 
cide is inadequate and incoherent' and recommended 
the provision of the choice of assisted dying for men- 
tally competent adults with terminal illness [9]. The 
Commission proposed eligibility criteria to be met in 
order to proceed with a request for assisted dying. These 
comprised (i) the presence of terminal illness; (ii) that the 
decision should be voluntary; and (iii) that "(t)he person 
has the mental capacity to make a voluntary and informed 
choice, and the person's decision making is not significantly 
impaired as a result of mental health problems such 
as depression". 

In line with the new Bill, the report emphasised estab- 
lishment of mental competence as a central safeguard in 
any legal process allowing assisted suicide. The Commis- 
sion concluded that assessment of mental capacity for 
every eligible patient requesting assisted suicide should be 
undertaken, primarily by doctors, and that the relevant 
professional bodies should be responsible for developing a 



code of practice for the assessment of mental capacity. 
The Mental Capacity Act 2005 was invoked as the frame- 
work within which mental capacity should be assessed. 
The Act, which sets out criteria for a test of capacity aims 
to help clinicians to preserve patient autonomy for those 
who are able to make their own decisions and allow care 
to be provided in the best interests of those who lack this 
capacity. The Act rests on five key principles, including, 
"a person must be assumed to have capacity unless it is 
established that they lack capacity" and "a person is not 
to be treated as unable to make a decision merely be- 
cause he makes an unwise decision". The Act requires 
that an individual is able to understand and retain the in- 
formation necessary to make a decision, as well as use and 
weigh that information to arrive at a decision and then be 
able to communicate the decision once made. 

Whilst, according to the Mental Capacity Act, the legal 
definition of (a lack of) capacity is precise, the applica- 
tion of the definition in clinical practice is less clear cut. 
Difficulties exist in assessing and operationalising how a 
patient uses and weighs information and how affective 
states impact on capacity [10-12]. These areas may be 
open to influence by individual factors in both the pa- 
tient and the assessing clinician(s) [13] and it has been ar- 
gued that capacity determination is intrinsically value laden 
[14], in line with many aspects of decision making in psych- 
iatry [15]. The potential for a broad range of opinion in in- 
dividual cases was exemplified by the debate surrounding 
the decisions made in the case of Kerrie Wooltorton, a 
26 year old woman who died in 2007 after drinking anti- 
freeze and refusing life saving treatment having been deter- 
mined to have capacity by the treating team [16]. 

Whilst the dimensions of capacity exist on a continuum, 
determination of mental competence is binary. Thresholds 
for competence are influenced by how much risk is in- 
curred by the decision being made, with high risk deci- 
sions requiring 'greater' capacity or margin for error [17] 
as established in English Law by Lord Donaldson in the 
case of re T (Adult: Refusal of treatment) [18]. This view 
is controversial however as it has been suggested that it 
opens the door for medical paternalism [19]. This debate 
has a potential impact on practice in assisted suicide - in a 
survey of US forensic psychiatrists, those with ethical ob- 
jections to assisted suicide recommended higher thresh- 
olds for competence and a more extensive review of the 
decision [20]. 

The safeguards proposed in the 2013 Assisted Dying 
Bill have been informed by the findings published in the 
Commission on Assisted Dying report, which in turn 
was informed by the expert evidence given to the Com- 
mission. With these ethical, legal and clinical challenges 
in mind, and considering what might best inform the de- 
velopment of codes of practice on capacity assessment, 
this study aims to explore how the experts presenting 
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this evidence conceptualised mental capacity for patients 
requesting assisted suicide and examine these concepts 
particularly in relation to the principles of the Mental 
Capacity Act 2005. 

Methods 

The Commission on Assisted Dying invited experts drawn 
from 'a wide range of backgrounds' [21] to present oral evi- 
dence. Thirty seven interviews with 50 experts were video 
recorded and transcribed. In addition, 13 pieces of written 
evidence were submitted and published alongside the oral 
evidence. Two of the authors of this study (AP and MH) 
submitted one piece of written evidence [22] and gave oral 
evidence to the Commission [23,24]; these submissions 
advised caution around the use of mental capacity as 
a safeguard for assisted suicide. These two pieces of evi- 
dence were excluded from analysis; therefore our sam- 
ple comprised 36 transcripts of oral evidence and twelve 
pieces of written evidence. 

Secondary analysis of the transcripts used a framework 
approach [25] and comprised four phases: 1) Two re- 
searchers (AP and RM) independently familiarised them- 
selves with the data by reading the transcripts and 
written evidence and watching the videotaped evidence 
submissions 2) A thematic framework was developed by 
identifying key issues and concepts present in the data 

3) Concepts and themes occurring in the data were dis- 
cussed and important areas were agreed upon and fur- 
ther discussed with the other members of the research 
team (MH and TW) before a final agreement was reached 

4) Focussed coding of the data was conducted and the 
main concepts and recurring themes present in the data 
further defined and refined. 

Ethical approval for the study was not required as the 
data is published in the public domain. 

Results 

The 36 oral and 12 written submissions analysed in- 
cluded evidence given by a wide range of experts includ- 
ing 12 medical and social care professionals, eight legal 
professionals, two persons with disability, four current 
and former carers/family members, seven academics, 
three faith group leaders, nine representatives of advo- 
cate groups and seven representatives of professional 
bodies. Of the 15 organisations represented at the Com- 
mission, four stated a position in favour of a change in 
the law to allow assisted suicide, two stated a position 
against, one stated a position of neutrality and eight did 
not state a position. Of the clinicians giving evidence, three 
had specific mental health clinical training (one consultant 
psychiatrist and two clinical psychologists). 

Of the 36 oral evidence submissions, 33 included some 
reference to mental capacity or issues related to assess- 
ment of mental capacity. Of the three submissions that 



did not refer to mental capacity for patients requesting 
assisted suicide or related issues, one was from a medical 
regulatory body which focussed on the current status of 
assistance of suicide as unlawful and did not enter into 
discussion regarding safeguarding including mental cap- 
acity [submission 20], one was from a medical defence 
organisation where the discussion focused on doctors' 
concerns around the 2010 Director of Public Prosecu- 
tions guidance on assisted suicide [submission 14], and 
one focused on current government policy on end of life 
care [submission 18]. Table 1 provides a summary of the 
experts who provided evidence to the Commission. 

Summary of findings 

The key themes presented are: 1) The importance of 
mental capacity in assisted dying legislation; 2) Defining 
mental capacity, including the boundaries of the concept 
of mental capacity, 3) The impact of depression on men- 
tal capacity 4) Rationality and altruistic assisted suicide 
and 5) Presumption of capacity. Other themes identified 
include processes of mental capacity assessment and 
risks of mental capacity assessment for people request- 
ing assisted suicide and will be presented elsewhere. 

The importance of mental capacity in assisted dying 
legislation 

Where discussed it was unanimously felt that mental cap- 
acity should be an important safeguard in any assisted sui- 
cide legislation. Assisted suicide for those lacking mental 
capacity to make the decision was not felt to be appropri- 
ate by any of the experts nor was a system allowing ad- 
vanced decision making to choose assisted suicide for 
patients who subsequently lost capacity e.g., 'That decision 
[in the best interests of someone who lack capacity] of 
course is not even an issue in the debate about legislation 
on assisted dying because this legislation is not intended to 
be of any relevance to people who do not have the capacity 
to choose and decide [Submission 21]. 

The central importance of mental capacity as a safeguard 
in assisted suicide legislation was emphasised particularly 
by those who stated a clear position in support of assisted 
suicide, for example, representatives of Health Professionals 
for Assisted Dying stated the importance of mental capacity 
five times during their oral submission and representatives 
of Dignity in Dying stated this four times e.g., 7 hope we 
have made it clear that we would want any assisted dying 
process to include a rigorous process to ensure that some- 
body only could do this if they meet the criteria, including 
capacity' [Submission 24]. 

Definition and boundaries of the concept of mental 
capacity 

Whilst the majority of experts made reference to mental 
capacity in their submissions, few explicitly defined it. 



Table 1 Summary of experts presenting evidence to the Commission on Assisted Dying 





Name 


Role 


Organisation represented 
(if applicable) 


Type of evidence 


Further relevant information 


1 


Dl Adrian Todd 
DC Michelle Cook 


Police Officers 


West Mercia Police force 


Oral 




nvestigated the assisted suicide of 
Daniel James 


2 


Christine Kalus 

Dr Rebecca Coles-Gale 


Clinical Psychologists in specialist palliative care, 
Portsmouth City PCT and the Rowans Hospice 


British Psychological Society 


Oral 


and written 




3 


Joyce Robbins 


Patient advocate 


Patient concern 


Oral 




Position in favour of a change in the law 
to allow assisted suicide 


4 


Baron Joel Joffe 


Lawyer 

Labour Peer House of Lords 




Oral 


and written 


Proponent of 2004 and 2005 Assisted 
Dying for the Terminally III Bills 


5 


Chris Broad 






Oral 




Wife Michelle Broad ended her own life 
in 2010 after being diagnosed with 
terminal cancer 


6 


Dr Richard Huxtable 

LJ\ IViaiLIM '^uiLice 


Senior Lecturer and Deputy Director for the 
Centre of Ethics in Medicine, University of Bristol 

v_UMSUILdML III UlU dLJC psyCMIdLiy, nUiyMIM UMIL, 

Birmingham 


Centre for Ethics in 
Medicine 


Oral 




Position in favour of no change in the 
current law 


7 


Martin Green 


Chief Executive 


The English Community 
Care Association 


Oral 




No stated organisational position on 
assisted suicide 


8 


Dr Ann McPherson 

LJ] ndy 1 d 1 M s 


Chair 

L^epuLy i^Mdll 


Healthcare Professionals for 
Assisted Dying 


Oral 


and written 


HPAD was founded in 2010 and has 
approximately 400 members 




Professor Joe Collier 












9 


Gary Fitzgerald 




Action on elder abuse 


Oral 




No stated organisational position on 
assisted suicide 


10 


David Congdon 


Head of Campaigns and Policy 


MENCAP 


Oral 




Organisation opposed to change in the 
aw to allow assisted suicide 


11 


Andrew Copson 


Chief executive 


British Humanist 
Association 


Oral 


and written 


Organisation in favour of a change in 
the law to allow assisted suicide 


12 


Alan Cutkelvin Rees 






Oral 




Partner ended his life by assisted suicide 
at Dignitas in 2007 


13 


Suzy Croft 


Senior Social Worker, St John's Hospice 




Oral 


and written 




1 ^ 


Dr Stephanie Bown* 
Dr Lillian Field* 


Director of Policy and Communications 
Medicolegal advisor 


Medical Protection Society 


Oral 




Organisation neutral on a change in the 
law to allow assisted suicide 


15 


Bridget Robb 


Development Manager 


British Association of Social 
Workers 


Oral 


and written 


No stated organisational position on 
assisted suicide 


16 


Pauline Smith 


End of life care and dementia lead 


NHS West Midlands 


Oral 




No stated organisational position on 
assisted suicide 


17 


Professor Tim Maughan 


Consultant Oncologist and Professor of Cancer 




Oral 







Studies Cardiff University 



Table 1 Summary of experts presenting evidence to the Commission on Assisted Dying (Continued) 



18 Professor Sir Mike 
Richards* 

19 Professor Michael 
Bennett 

20 Paul Philip* 
Jane O'Brien* 



National Clinical Director for cancer and End of Department of Health 
Life Care 

Professor of Palliative Medicine, International 
Observatory on End of Life Care, Lancaster 
University 

Deputy Chief Executive 
Head of Standards and Ethics 



General Medical Council 



21 Baroness Onora O'Neill Professor of Philosophy University of Cambridge 

Cross bench member House of Lords 

22 Peter Bailey Trustee Leonard Cheshire disability 

23 Baroness Mary Warnock Independent cross bench member of the House 

of Lords. 



24 Sarah Wootton 
Davina Hehir 

25 Rabbi Danny Rich 

26 Reverend Professor 
Robin Gil 

27 Keir Starmer QC 

28 Professor Clive Seale 

29 Dr Adrian Tookman 

30 Richard Hawkes 
Alice Maynard 

31 Jane Nicklinson 

Saimo Chahal 

32 Debbie Purdy 
Omar Puente 

33 Professor Penney Lewis 

34 Simon Gillespie 



Chief Executive 
Head of Policy 

Chief Executive Liberal Judaism 



Professor of Applied Theology, University of 
Kent 

Director of Public Prosecutions 

Professor of Medical Sociology, Barts and the 
London School of Medicine and Dentistry 

Consultant in palliative medicine. Royal Free 
Hospital, Hampstead and Medical Director, 
Marie Curie Hospice. 

Chief Executive 

Chair 

Wife of Tony Nicklinson, who at the time of the 
commission was seeking assisted suicide 

Solicitor (Representing Tony Nicklinson) with 
written statements from Tony Nicklinson) 

Campaigners for legalisation of assisted suicide 

Husband of Debbie Purdy 

Professor of Law, School of Law, King's College 
London 



Chief Executive 



Dignity in Dying 



Crown Prosecution Service 



SCOPE 



Oral 
Oral 

Oral 

Oral 

Oral 
Oral 
Oral 

Oral 
Oral 
Oral 

Oral and written 
Oral 

Oral 



Oral and written (one written 'Scheme for 
assisted death' and two written statements 
read out in oral evidence) 



No stated organisational position on 
assisted suicide 



Oral 



Oral and written (written evidence co- 
authored by Genevra Richardson and Roger 
Brownsword, School of Law, KCL) 



No stated organisational position on 
assisted suicide 



Not representing the organisation-giving 
evidence in a private capacity 

Active supporter of legalisation of 
assisted suicide for the terminally ill. 

Organisation in favour of a change in 
the law to allow assisted suicide 

Not representing the organisation-giving 
evidence in a private capacity 

Not representing the organisation-giving 
evidence in a private capacity 



Organisation opposed to change in the 
law to allow assisted suicide 



Is 

IT 5 

^ S- 

rv ri 

3 a. 

oS rn 

h 5: 

o D 



o 



Multiple Sclerosis Society Oral 



No stated organisational position on 
assisted suicide 



Table 1 Summary of experts presenting evidence to the Commission on Assisted Dying (Continued) 



35 Lucy Scott Moncrieff 
Robert Robinson 

36 Dr Andrew McCulloch 



Solicitor, Mental Healtli Tribunal Judge 

Solicitor 

Chief Executive 



Scott-Moncrieff & 
Associates LLP 



Oral and written 



Mental Health Foundation Ora 



No stated organisational position on 
assisted suicide 



*No discussion of mental capacity in written or oral evidence. 
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Only in seven submissions were any direct questions 
asked by the panel regarding capacity, and none of the 
experts were asked to give a definition. For those who did 
define mental capacity, it was described variously as being 
'of sound mind', possessing 'rational autonomy' having a 
'robust wish', 'full understanding and being 'able to make 
their own mind up...'. The terms 'capacity', 'competence 
and in one case 'consent' appeared to be used with 
the same intended meaning. There did not appear to 
be a clear distinction between the definitions used by 
clinicians compared with non-clinicians, between pro- 
fessional groups, or between those in favour of or op- 
posed to assisted suicide. 

The findings showed that where described, conceptua- 
lisations of mental capacity were on a spectrum. At one 
end was a tightly defined 'cognitive' or' intellectual' con- 
ceptualisation, ,whilst at the other was a broader concep- 
tualisation involving a number of components, e.g., '...it 
does show a fundamental flaw with our thinking about 
capacity - that it's clearly a sort of intellectual function, 
and it is not. It's a holistic function, a combination of the 
intellectual, emotional, perceptual and so on and how 
that reasoning comes together' [Submission 36]. 

Of the 10 submissions in which an explicit conceptual- 
isation of mental capacity was described, five presented 
a cognitive/intellectual conceptualisation and five a broader 
conceptualisation. Of the five presenting a cognitive/ 
intellectual conceptualisation, three stated a position 
strongly in favour of the legalisation of assisted suicide 
[Submissions 3, 4, 8] and of those describing a broader 
conceptualisation, none stated a personal or organisa- 
tional position regarding the legalisation of assisted suicide 
[Submissions 2, 9, 21, 26, 36]. 

The impact of depression on mental capacity 

The range of boundary conceptualisations was particu- 
larly illustrated when examining the interface between 
mental state and mental capacity, with the relationship 
between the decision to request assisted suicide and de- 
pression a particular area of inconsistency. There ap- 
peared to be a prevailing sense that this was a difficult 
area in mental capacity determination and in particular 
that separating the normal emotional response to life 
limiting illness and an abnormal mental state is prob- 
lematic. There was inconsistency in the views presented 
as to whether depressive symptoms (either as a clinical 
depressive syndrome or reactive depressive symptoms 
in response to terminal illness) would impact negatively 
on one's capacity to make this decision e.g., 'Now major 
depression in itself, if you apply the Mental Capacity Act, 
does not automatically mean you lack capacity, but it's 
highly likely to influence your decision-making' [Submis- 
sion 6] vs 'Obviously you expect that a person who is dying 
might feel quite sad about that and that's a different thing 



to depression, then that's a different thing again to whether 
or not somebody has capacity' [Submission 25]. 

It was unclear from the evidence what severity of de- 
pression would be considered likely to have an impact 
upon capacitous decision making and how this might be 
determined. Some felt that any depression might impact 
upon decision making capacity, 'Yes it can do, I mean de- 
pression can affect one's capacity to make decisions or to 
behave emotionally, cognitively, behaviourally, in all sorts 
of ways' [Submission 2], whilst others thought that a 
finding of depression would almost always be consistent 
with capacity if only a cognitive test of capacity were ap- 
plied, e.g., '...a majority of depressed patients will meet 
that test [the Mental Capacity Act test of capacity], so 
we can't rely on those requests related factors to deal 
with the victim who is suffering from depression or some 
other mental disorder' [Submission 33]. 

Rationality and altruistic assisted suicide 

The findings also showed that for a number of experts, 
wider concepts including autonomy, rationality, volun- 
tariness and motivating factors behind the decision were 
felt to be integrally related to mental capacity and would 
need to be explored as part of a comprehensive assess- 
ment of decision making ability. This was illustrated par- 
ticularly in the range of opinions on the concept of 
'altruistic assisted suicide'. Some experts felt that it was 
appropriate and consistent with capacity to decide that 
one's continued life is a burden to others and decide to 
seek assisted suicide with the intention of relieving them 
of that burden e.g., '/ think there are all sorts of pressures 
that are going to influence your decision and some of 
them get sort of hauled out as how this is terrible, you 
feel you're a burden. Well, I don't want to be a burden; I 
think an altruistic choice is a perfectly reasonable choice 
[Submission 3], whilst for others, rationality appeared to 
be synonymous with capacity and was felt to be incom- 
patible with choosing assisted suicide to reduce burden 
on others, 'When is the person making the decision ra- 
tionally, or because they feel they don't want to be a bur- 
den on their family?' [Submission 24] Other experts felt 
that altruistic motives were not acceptable as motivating 
factors and if identified should be a barrier to assisted 
suicide e.g., '...in a sense, what you're looking for here is 
that the person's reasons are selfish, that they're doing it 
for themselves, not for somebody else [Submission 35]. 

Presumption of capacity 

Whilst presumption of capacity was cited by a number 
of experts as an important cornerstone in thinking about 
mental capacity assessment e.g., '... obviously the starting 
point would be of presumed capacity under the Mental 
Capacity Act' [Submission 6], a number of experts felt 
that a formal assessment of capacity should take place 
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for every patient making a request e.g., 7 hope we have 
made it clear that we would want any assisted dying 
process to include a rigorous process to ensure that some- 
body only could do this if they meet the criteria, includ- 
ing capacity [Submission 24] . 

There appeared to be a lack of consistency in whether 
the assessment was required to prove that the individual 
possessed or lacked capacity for the decision: possession 
of mental capacity was cited as an inclusion criterion for 
assisted suicide by some, e.g., 7 mean it is quite clear to us 
that there are some fundamental points. Firstly, making 
sure that the person truly does have capacity'. [Submission 
24] whilst lack of capacity was cited as an exclusion cri- 
terion by others: 'So this would exclude, for example... 
assisted dying for someone who doesn't have mental 
capacity... '[Submission 8]. 

There was variability in the perceived relationship be- 
tween presumption of capacity and the appropriate use 
of Mental Capacity Act as an assessment framework as 
shown in Table 2. Only two experts who advocated for 
the use of the Mental Capacity Act made a clear state- 
ment that mental capacity for assisted suicide should be 
presumed; a further nine either explicitly stated that they 
would not presume capacity, made contradictory state- 
ments within their submission or made unclear state- 
ments about whether capacity should be presumed. Of 
the five experts who made clear statements that capacity 
should be presumed, two advocated the use of the Mental 
Capacity Act, one made a clear statement that the Mental 
Capacity Act was inadequate for use in assessing capacity 
in this circumstance, one was unclear on whether the 
Mental Capacity Act was a suitable framework and one did 
not discuss the assessment framework in their submission. 

Discussion 

The report published by the Commission on Assisted Dying 
advocates a change in the law to allow assisted suicide and 
cites possession of the mental capacity to make a request as 
a 'key element that should underpin a safeguarded frame- 
work for assisted dying'; but this assertion is based on evi- 
dence that presents unclear and inconsistent concepts of 
mental capacity and Htde discussion about the standards 
and frameworks that should be used to assess this capacity. 



Within the submitted evidence there were two key 
areas of consistency among the experts. Firstly that men- 
tal capacity should be a central safeguard and secondly 
that advance decision making for those likely to lose 
capacity in the future is not appropriate for assisted 
suicide: capacity should be present at the time the de- 
cision is being made. But between and sometimes within 
expert submissions, there was a lack of consistency in 
the definition and boundaries of the concept of men- 
tal capacity, and the interface of capacity with other areas 
that might have a bearing upon its determination, particu- 
larly motivation, voluntariness, autonomy, rationality and 
the presence and severity of mental disorder, specifically 
depression. 

The Commission on Assisted Dying has strongly rec- 
ommended that any assisted suicide legislation be closely 
regulated and safeguarded. Mental capacity determin- 
ation as set out in the Mental Capacity Act 2005 has 
surface validity for fulfilling this safeguarding role but 
deeper exploration of the evidence informing these rec- 
ommendations shows that the ways in which mental 
capacity is conceptualised are diverse. Several of the ex- 
perts expressed ideas that were not consistent with the 
principles of the Mental Capacity Act, particularly the 
presumption of capacity. 

The Act makes it clear that if there is no demonstrable 
disorder of mind or brain then the patient is free to 
make whatever decision they choose regardless of 
whether this is wise, unwise or no decision is made at 
all. In order for the Commission to recommend assess- 
ment of capacity for all patients there may be an implicit 
normative judgment about the decision to request assisted 
suicide being strongly indicative of a disorder of mind or 
brain, but this potentially introduces a problem-that the 
decision itself implies that capacity may be impaired but 
in order to proceed with assisted suicide it must be dem- 
onstrated that it is not. The conceptual shift toward dem- 
onstrating presence rather than lack of capacity, reflected 
in the recommendation from the Commission that 
capacity be assessed formally in all cases is also poten- 
tially problematic because within the Mental Capacity Act 
there is no clear definition of mental capacity (only a lack 
of capacity) and no clarity or guidelines on what would 



Table 2 Relationship between presumption of capacity and endorsement of the use of the Mental Capacity Act 2005 

Presumption of capacity 

Yes No Unclear/both* Not discussed Total 

Mental Capacity Act Yes 2 14 2 9 

No 1 0 0 0 1 

Unclear 10 2 0 3 

Not discussed 111 17 20 

Total 5 2 7 19 33 

*Within one expert submission there are statements which suggest both presumption and non-presumption of capacity. 
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constitute sufficient mental capacity to decide to undergo 
assisted suicide. 

The Mental Capacity Act 2005 test of capacity only 
applies to England and Wales. Internationally, most ju- 
risdictions base their capacity laws on a 'functional' ap- 
proach which is decision and time specific rather than 
'outcome' or 'status' based approach and capacity is pre- 
sumed; [26] however, different jurisdictions use different 
components for capacity determination; for example in 
the US, the capacity test is based on national case law 
and evaluates dimensions of 'understanding', 'appreciation', 
'reasoning' and 'expressing' a choice. Also, there are a num- 
ber of instruments used to assess capacity [27] for example 
the Macarthur Competency Assessment Tool (MacCAT-T) 
developed in the US [28]. 

Of the jurisdictions internationally where assisted sui- 
cide is legal, all include mental capacity as part of their 
safeguards [29] but only the Oregon and Washington stat- 
utes give an explicit definition of mental capacity [30]. 
Guidelines for mental health professionals accompanying 
the Oregon Death with Dignity Act (DWDA) outline the 
capacity evaluation process, but these acknowledge that 
this process is difficult, especially in determining the im- 
pact of mental disorders on decision making ability [31]. 

Challenges in mental capacity determination are not 
unique to the situation of assisted suicide. In healthcare, 
both refusals (e.g., refusal of further life sustaining treat- 
ment) and requests (e.g., requests for gender reassignment 
or living organ donation) require a determination of mental 
capacity which can often involve detailed and wide-ranging 
assessment in order to reach a satisfactory conclusion. As- 
sessment of factors such as motivation and voluntariness 
will often form part of a comprehensive assessment of deci- 
sion making in these circumstances. 

In her paper examining mental capacity using an an- 
thropological approach, Doorn [32] argues that the avail- 
able literature focuses on criteria for the assessment of 
competence without elaborating on what it is to be com- 
petent or incompetent to make a decision. She describes 
'thin' and 'thick' conceptualisations of capacity which 
correspond to a more cognitive conceptualisation based 
on 'negative' autonomy (self determination with freedom 
from the interference from others) and a richer concep- 
tualisation which acknowledges values (both of the pa- 
tient and clinician) and is based on 'positive' autonomy 
(the potential for self development and fulfilment). She 
argues that assessment tools used to measure capacity 
have their roots in a 'thin' conceptualisation which does 
not acknowledge the 'value ladenness' of capacity deci- 
sions but rely on narrower cognitive abilities. This view 
is not without criticism [33,34] but is echoed by other 
authors who argue that a value neutral or value free con- 
ceptualisation of capacity is potentially problematic in 
practice [14] and that capacity assessment is inherently 



normative and irreducible to a set of objective criteria 
[35]. The findings of this study showed that a cognitive 
conceptualisation was more frequently endorsed by those 
strongly in favour of assisted suicide which would appear 
to be consistent with the value of self-determination, but 
among the experts there were a number of normative 
judgements being made about reasons for requesting 
assisted suicide e.g. being a burden on others. Ideas about 
'reasonable' and 'unreasonable' reasons for requesting 
assisted suicide further emphasise the subjectivity poten- 
tially inherent in the process. 

The interface between mental state and mental cap- 
acity continues to present challenges and this issue is far 
from resolved. Even within an assessment framework 
emphasising cognitive elements of mental capacity, de- 
pression may have a significant bearing in terms of their 
ability to use and weigh the relevant information, but how 
far this might be tolerated and the patient still be found 
competent to make the decision to request assisted suicide 
remains unclear. 

Depression is common in palliative care [36] and de- 
sire for hastened death is strongly associated with de- 
pression in palliative populations [37]. In Oregon it has 
been shown that depression is not always appropriately 
identified in patients requesting assisted suicide [38]. 
There is evidence to suggest that treatment of depres- 
sion can reduce the wish for hastened death [39] and 
that antidepressants are effective in patients with life 
threatening illness [40]. 

Strengths and limitations 

This study analysed data that were not originally gath- 
ered for the purpose of examining concepts of mental 
capacity. This could be seen as both a limitation and a 
strength. Because the study used secondary analysis of 
these data there was no opportunity to further examine 
concepts or directly compare similar data. Had they been 
interviewed with mental capacity as the main focus, the 
experts may have presented different ideas and perspec- 
tives and different conclusions may have been reached. 
However, the strength of these data is that they provided 
an opportunity to examine the experts' 'naturalistic' ideas 
about capacity and to analyse the points of convergence 
with and divergence from current legal, clinical and philo- 
sophical constructs. 

The experts presenting to the Commission were invited 
by the Commissioners because of particular interest or ex- 
pertise in areas related to the subject being examined. Few 
were experts in mental health and even fewer experts in 
mental capacity determination. This sample can therefore 
not be considered to be representative of current thinking 
about mental capacity but the responses do show a range 
of ideas about mental capacity from several different back- 
grounds, disciplines and ethical standpoints. 
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The authors acknowledge that one's ethical standpoint 
on the legalisation of assisted suicide can have a bearing 
on individual ideas about mental capacity, particularly 
the standard required for possession of capacity [20]. Re- 
flexivity is an important element of analytic rigour in 
qualitative methodology [41] which allows the research 
to be placed in appropriate context so that conclusions 
can be judged in light of this context. The researchers 
analysing and reporting this data have a particular inter- 
est in mental capacity assessment and three of the au- 
thors (AP, MH and RMC) are clinicians who frequently 
assess mental capacity as part of their roles and are famil- 
iar with the challenges of applying the legal framework of 
the Mental Capacity Act 2005 in complex clinical situa- 
tions including end of life decision making. We take the 
position that legalisation of assisted suicide is a matter for 
society to decide through due parliamentary process but 
AP and MH have previously expressed concerns about 
mental capacity as a safeguard in assisted dying legislation 
in part due to a concern about the potential for subjectiv- 
ity and normativity in the process and outcome of clinical 
assessment [10]. One of the authors (MH) has undertaken 
a review of reliability in mental capacity assessment and 
found that this is good when rigorous assessment proce- 
dures are applied but less so for less structured clinical 
assessments [42]. MH has also commented previously 
on the difficulties of clearly defining mental capacity 
due to its varying conceptualisation as a legal, clinical or 
social construct and differing definitions across jurisdic- 
tions [17]. 

Conclusions 

The Mental Capacity Act was originally conceived as a 
statutory framework to protect those who lack capacity 
to make decisions for themselves and provide a mechan- 
ism by which others can make decisions on their behalf 
in their best interests. Clinically the model fits quite well 
in situations where patients are refusing proposed inter- 
ventions as the Act makes statements about an individ- 
ual 'lacking' rather than having capacity for the decision 
that is being made, therefore mapping more closely onto 
Banner's 'thin' rather than 'thick' conceptualisation of men- 
tal capacity. Capacity decisions for 'requests' including for 
assisted suicide appear to have their origins more in a 'thick' 
conceptualisation of capacity which as Banner suggests 
may not be fully served by the current legal structures. In 
addition the Act stipulates some explicit exclusions to its 
use (in part 3, section 62), one of which is in the operation 
of the Suicide Act 1961 [43] (assisting suicide); therefore 
the proposition of using the Mental Capacity Act for cap- 
acity assessment for patients requesting assisted suicide po- 
tentially presents a legal as well as a clinical problem. 

The tension between differing conceptualisations of 
mental capacity presents difficulties for policy makers, 



lawyers and clinicians. If, as the Commission recom- 
mends, we consider a model of capacity assessment that 
seems implicitly to presume non capacity and place the 
burden of proof on determining that capacity is present 
rather than absent, then it is difficult to see how the proce- 
dures set out in the Mental Capacity Act 2005 can be ap- 
plicable. The question is raised as to whether it is Mental 
Capacity Act 'mental capacity' or rather a broader set of 
faculties that the Commission (and subsequent Bill) envis- 
ages, which have an inherent value ladenness that may ren- 
der the process more subjective, and arguably provide a 
less reliable safeguard in the process. 

The experts presenting evidence to the Commission 
on Assisted Dying were inconsistent in their conceptua- 
lisations of mental capacity as it relates to assisted sui- 
cide. Before mental capacity can be placed so centrally 
as a safeguard in the process, discussion needs to take 
place about what exactly is meant by the term 'mental 
capacity' in the new Assisted Dying Bill. Only then can 
decisions be made as to whether it meets the need for 
which it has been identified and whether current legal 
frameworks are able to support clinicians in determining 
capacity for this group. 
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